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DETAILED ACTION ^ 
Continued Examination Under 37 CFR 1. 114 

1. A request for continued examination under 37 CFR 1.114, 
including the fee set forth in 37 CFR 1.17(e), was filed in this 
application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1.114, and the 
fee set forth in 37 CFR 1.17(e) has been timely paid, the 
finality of the previous Office action has been withdrawn 
pursuant to 3 7 CFR 1.114. Applicant's submission filed on 
2/27/07 has been entered. 

Claim Rejections - 35 USC §101 

2. 35 U.S. C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, 
manufacture, or composition of matter, or any new and useful improvement 
thereof, may obtain a patent therefor, subject to the conditions and 
requirements of this title. 

Claims 9-12 rejected under 35 U.S.C. 101 because the claimed 
invention is directed to non- statutory subject matter. 

3. Claim 9 is directed toward an apparatus however the 
elements that make up the apparatus can be reasonably construed 
as a software module or a software process. For example, the 
managing unit and server shifting unit can both be construed as 
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software, thus making the entire apparatus software, per se. 
The same analysis holds for system claims 10-12. 

Claim Rejections - 35 USC §103 

4. The following is a quotation of 35 U.S. C. 103(a) which 
forms the basis for all obviousness rejections set forth in this 
Office action: 

(a) A patent may not be obtained though the invention is not identically- 
disclosed or described as set forth in section 102 of this title, if the 
differences between the subject matter sought to be patented and the prior 
art are such that the subject matter as a whole would have been obvious at 
the time the invention was made to a person having ordinary skill in the 
art to which said subject matter pertains. Patentability shall not be 
negatived by the manner in which the invention was made. 

5. Claims 1-12 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Choquier et al . (U.S. Patent No. 5,951,694 
hereinafter ''Choquier") in view of Donaghue, Jr. (U.S. Patent 
No. 6,226,377 hereinafter "Donaghue"). 

6. Referring to program claims 1 and 7, method claim 6, 
machine readable medium claim 8, and apparatus claim 9, Choquier 
teaches a method, apparatus and program causing an information 
processing device (administration servers 134, see lines 4-12 of 
column 24) to execute a service managing method accommodating a 
plurality of service servers each rendering a service via a 
network in response to a service request from a client, and 
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distributing the service request to the plurality of service 
servers (see lines 26-35 of column 23) , said method comprising: 
managing the plurality of service servers by dividing the 
service servers to define a plurality of groups of service 
servers and dynamically shift service servers among the 
plurality of groups and render a service as a service quality of 
a group to which the shift is made (see lines 36-48 of column 
23); and 

reducing a load on a service server within any of the 
plurality of groups by using at least one service server with 
the lightest load as the service server within any of the 
plurality of groups, when the load on the service server within 
any of the plurality of groups increases, and a quality level to 
be rendered by any of the plurality of groups cannot be 
maintained (see lines 34-53 of column 24, wherein Choquier 
teaches determining when to add servers from one group 
experiencing high load from a group with a lower load) . 

Choquier fails to teach the service servers are grouped 
depending on quality levels of the rendered services into a 
high, low, and intermediate service groups, wherein the service 
request with a high service level requirement is preferentially 
processed while still processing service requests of a low 
service level requirement . 
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Donaghue teaches, in an analogous system, the service 
servers are grouped depending on quality levels of the rendered 
services into a high, low, and intermediate service groups 

(Donaghue teaches 1st, 2nd, and 3""^ priority levels) , wherein the 
intermediate group offers low level service during a normal time 
and reassigning servers between the server groups based upon the 
load and level of service (see lines 45-63 of column 8) . 
Donaghue further teaches the service request with a high service 
level requirement is preferentially processed while still 
processing service requests of a low service level requirement 

(see lines 15-25 of column 3) • 

It would have been obvious to one of ordinary skill in the 
art at the time of the applicant's invention to modify the 
system and method of Choquier with the above teachings of 
Donaghue in order to more effectively utilize the available 
resources and maintain service . level agreements as suggested by 
Donaghue (see lines 55-58 of column 1) . 

7. Referring to claim 2, Choquier teaches the plurality of 
service servers that are grouped comprise a storing unit storing 
information to which group each of the plurality of service 
servers belongs (see lines 21-27 of column 9) • 
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8, Referring to claim 3, Donaghue teaches a service quality is 
the response time of the service server (see lines 44-52 of 
column 5) . It would have been obvious to one of ordinary skill 
in the art at the time of the applicant's invention to modify 
the system and method of Choquier with the above teachings of 
Donaghue for the same reasons as mentioned above in the 
rejection of claim 1, 

9, Referring to claim 4, Choquier teaches, the method further 
comprises recording and managing a log of service requests (see 
lines 33-46 of column 10) ; and generating a schedule for each 
date or day of the week based on the log recorded in the. log 
managing step, and changing a way of dividing the service 
servers into groups according to a generated schedule (see lines 
27-35 of column 23) . 

10, Referring to claim 5, Choquier teaches each of the 
plurality of service servers executes a load measuring step 
measuring a load value that a local service requires to process 
a service request; and teaches a server is shifted to a 
different group based on a load value of each service server, 
which is notified from the load measuring step. 
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Choquier fails to teach the service servers are grouped 
depending on quality levels of the rendered services into a 
high, low, and intermediate service groups* 

Donaghue teaches, in an analogous system, the service 
servers are grouped depending on quality levels of the rendered 
services into a high, low, and intermediate service groups 
(Donaghue teaches 1st, 2nd, and 3"^^' priority levels) and 
reassigning servers between the server groups based upon the 
load and level of service (see lines 45-63 of column 8) . 

It would have been obvious to one of ordinary skill in the 
art at the time of the applicant's invention to modify the 
system and method of Choquier with the above teachings of 
Donaghue for the same reasons as mentioned above in the 
rejection of claim 1. 

11. Referring to claim 10 Choquier teaches a system providing 
services over at least one network, comprising: 

service servers grouped according to services provided (see 
lines 36-48 of column 23) , however fails to teach the service 
servers are grouped depending on quality levels or that the 
service request with a high service level requirement is 
preferentially processed while still processing service requests 
of a low service level requirement . 
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Donaghue teaches, in an analogous system, the service 
servers are grouped depending on quality levels of the rendered 
services into a high, low, and intermediate service groups 
(Donaghue teaches 1st, 2nd, and 3""*^ priority levels) and 
reassigning servers between the server groups based upon the 
load and level of service (see lines 45-63 of column 8) • 
Donaghue further teaches the service request with a high service 
level requirement is preferentially processed while still 
processing service requests of a low service level requirement 
(see lines 15-25 of column 3) . 

It would have been obvious to one of ordinary skill in the 
art at the time of the applicant's invention to modify the 
system and method of Choquier with the above teachings of 
Donaghue in order to more effectively utilize the available 
resources and maintain service level agreements as suggested by 
Donaghue (see lines 55-58 of column 1) . 

12. Referring to claims 11 and 12, Choquier teaches, a load 
shifting unit reducing a load on a selected server within any 
group of the service server wherein the load shifting unit 
reduces the load on the selected server by shifting a portion of 
the load from the selected server to at least one server having 
a lightest load (see lines 34-53 of column 24, wherein Choquier 
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teaches determining when to add servers from one group 
experiencing high load from a group with a lower load) . 

Donaghue teaches, in an analogous system, the service 
servers are grouped depending on quality levels of the rendered 
services into a high, low, and intermediate service groups 
(Donaghue teaches 1st, 2nd, and 3^^ priority levels) and 
reassigning servers between the server groups based upon the 
load and level of service (see lines 45-63 of column 8) . 

It would have been obvious to one of ordinary skill in the 
art at the time of the applicant's invention to modify the 
system and method of Choquier with the above teachings of 
Donaghue for the same reasons as mentioned above in the 
rejection of claim 1. 

RQsponse to Arguments 

13. Applicant's arguments filed 2/27/0.7 have been fully 
considered but they are not persuasive. The applicant argues: 

1) Donaghue fails to teach groups of service servers of 
reassigning service servers between service server groups (see 
last paragraph of page 7 of applicant's remarks); 

2) the prior art fails to teach the newly added limitation 
of preferentially processing the higher level request while 
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still processing the lower level request, instead Donaghue 
teaches starving the lower level requests of processing power 
(see first paragraph of page 8) ; 

3) the Examiner does not provide a motivation to combine 
Choquier with Donghue . 

As per argument 1, the Examiner has cited Choquier for the 
teaching of groups of service servers of reassigning service 
servers between service server groups see lines 24-48 of column 
23 of Choquier and the rejection of claims 1,6,7,9, and 10 
above- 

As per argument 2, the Examiner disagrees- Donaghue does not 
teach starving lower request. Instead Donaghue teaches 
preferentially processing the higher level request while still 
processing the lower level request (see lines 50-52 of column 3, 
wherin Donaghue teaches all service levels have there requests 
processed. 

In response to applicant's argument that there is no suggestion 
to combine the references, the examiner recognizes that 
obviousness can only be established by combining or modifying 
the teachings of the prior art to produce the claimed invention 
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where there is some teaching, suggestion, or motivation to do so 
found either in the references themselves or in the knowledge 
generally available to one of ordinary skill in the art. See In 
re Fine, 837 F.2d 1071, 5 USPQ2d 1596 (Fed. Cir. 1988) and In re 
Jones, 958 F.2d 347, 21 USPQ2d 1941 (Fed. Cir. 1992). In this 
case. It would have been obvious to one of ordinary skill in the 
art at the time of the applicant's invention to modify the 
system and method of Choquier with the above teachings of 
Donaghue in order to more effectively utilize the available 
resources and maintain service level agreements as suggested by 
Donaghue (see lines 55-58 of column 1) . 

Conclusion 

Any inquiry concerning this communication or earlier 
communications from the examiner should be directed to Eron J. 
Sorrell whose telephone number is 571 272-4160. The examiner 
can normally be reached on Monday- Friday 8:00Aiyi - 4:30PM. 

If attempts to reach the examiner by telephone are 
unsuccessful, the examiner's supervisor, Kim Huynh can be 
reached on 571-272-4147. The fax phone number for the 
organization where this application or proceeding is assigned is 
571-273-8300 . 
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Information regarding the status of an application may be 
obtained from the Patent Application Information Retrieval 
(PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR, Status 
information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, 
see http : //pair-direct ..uspto-gov. Should you .have questions on 
access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free) . If you would 
like assistance from a USPTO Customer Service Representative or 
access to the automated information system, call 800-786-9199 
(IN USA OR CANADA) or 571-272-1000. 

EJS 

4/27/2007 




